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 1.  TIME:  9:00   CASE#: MSC14-01788 
CASE NAME: SUSAN EUCKER VS. BARNEY NG 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY MATTHEW KELLY, 
STEPHANIE NG KELLY 
* TENTATIVE RULING: * 
 
 Defendants Matthew Kelley and Stephanie Kelly’s motion for summary judgment is 
denied.   
  
 Civil Code Section 3439.09(c) provides for a 7 year statute of limitation for an action for 
fraudulent transfer.  By enacting Section 3439.09(c), the California legislature “meant to provide 
an overarching, all-embracing maximum time period to attack a fraudulent transfer, no matter 
whether brought under the Uniform Fraudulent Transfer Act or otherwise.”  See Macedo v. 
Bosio (2001) 86 Cal.App.4th 1044, fn. 4; Universal Trading & Investment Co. v. Lazarenko (9th 
Cir. 2009) 352 Fed. Appx. 210, 211.  
 
 Defendants contend that the fraudulent transfer of Ng’s property occurred on September 
11, 2007, more than 7 years before the Plaintiff filed suit on September 26, 2014.  Accordingly, 
both fraudulent transfer causes of action are time-barred under Civil Code Section 3439.09(c). 
 
 However, the 7 year statute starts to run when the transfer of property is recorded.  
Section 3439.09(c) reads:  “a cause of action under this chapter with respect to a transfer . . . is 
extinguished if no action is brought or levy made within 7 years after:  “a cause of action under 
this chapter with respect to a transfer . . . is extinguished if no action is brought or levy made 
within 7 years after the transfer was made. . .”   
 
 Section 3439.06(a) defines when a “transfer is made.”   
 
  For the purpose of this chapter: 
  (a) A transfer is made: 
 (1) With respect to an asset that is real property . . . , when the transfer is so 

 far perfected that a good faith purchaser of the asset from the debtor 
 against which applicable law permits the transfer to be perfected cannot 
 acquire an interest in the asset that is superior to the interest of the 
 transferee. 

 
See Civil Code Section 3439.06(a)(1) (emphasis added) 
 
 Fujifilm Corporation v. Cindy Yang (2014) 223 Cal.App.4th 326 is the only California case 
to consider the issue.  In Fujifilm, a quitclaim deed was signed and delivered in August 2005 and 
recorded almost a year later in June 2006.  Id. at 335.  The appellant argued that the transfer of 
real property occurred when the quitclaim deed was signed, not when it was recorded.  The trial 
court instructed the jury that a transfer of an interest in real property to a purchaser is deemed 
made when the transfer is “perfected.”  Typically, a “perfected” transfer is one that has been 
recorded with the appropriate government recorder’s office.  Id. at 335, 336. 
 The Court of Appeal agreed with the trial court’s instruction.  The Court of Appeal 
explained: 
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Fuji based its statutory cause of action for fraudulent transfer on the Uniform 
Fraudulent Transfer Act (Civil Code Section 3439, et seq.) (“UFTA” or “the Act”).  
In instructing the jury, the court relied on many of the Act’s provisions.  The court, 
for example, relied on the Act’s definition of “transfer” in instructing the jury on 
that term. . . . And, the court instructed the jury that a “transfer” occurred under 
the Act when the transfer was “perfected,” which the court instructed ordinarily 
meant “recorded.”  See Civil Code Section 3439.06(a)(1)  
 

Id. at 336. 
   
 The Court acknowledged that appellant may be right and that property can transfer upon 
the signing of a quitclaim deed.  However, the Court wrote that it was not error for the trial court 
to instruct the way it did, given the wording of the statute.   

 
As a general matter, execution of a deed transferring an interest in property is 
effective upon the deed’s execution and delivery and need not await its being 
publicly recorded.  But appellant cites no authority that a trial court errs by 
instructing a jury with the statutory provisions and definitions of a plaintiff’s 
statutory cause of action.  Moreover, particular provisions of law ordinarily prevail 
over more general provisions, meaning, in this case, the particular provisions of 
the Act take precedence over the general doctrine of execution and delivery of a 
deed.  Accordingly, appellant does not show that the trial court erred by 
instructing the jury that the jury could find that Chan’s fraudulent transfer, as 
defined by the specific provisions of the Uniform Fraudulent Transfer Act, took 
place upon the recording of the quitclaim. . . 

Id. at 336.   
   
 Thus, under the UFTA, a transfer occurs when the transferring deed is recorded (as 
opposed to the common law, under which a transfer occurs upon delivery).  See Fujifilm, supra, 
223 Cal.App.4th at 336.  
   
 In this case, the Complaint alleges claims two fraudulent transfer claims under the 
statute.  There are no common law claims.  The Complaint was filed within 7 years of the 
recording of the grant deed regarding the property at issue.  The Complaint for fraudulent 
transfer was filed September 26, 2014.  The grant deed was recorded on September 27, 2007.   
  
 Defendants’ RJN of Exhibits A, B and C is granted.  See Evid. Code Section 452(c), (h) 
and (d).  Defendants’ RJN of the two fact statements is denied.  The fact statements are legal 
conclusions, which are not subject to judicial notice.    
   
 Plaintiff’s RJN of Exhibit 1 is granted.  See Evid. Code Section 452(c) 
  
 Plaintiff’s evidentiary objections to the declarations of Barney Ng, Matthew Kelly and 
Stephanie Kelly are sustained.  The statements are legal conclusions. 
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 Plaintiff’s evidentiary objection to the declaration of Defendants’ counsel is denied as 
inapplicable.  Exhibit A to counsel’s declaration is not deposition transcript excerpts. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-00233 
CASE NAME: GRIMES V LEWIS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY JACKSON LEWIS, 
LLP, JACKSON LEWIS P.C. 
* TENTATIVE RULING: * 
 
Before the Court is defendant Jackson Lewis LLP’s (“Jackson Lewis”) motion for summary 
judgment (“MSJ”). The MSJ is opposed by plaintiff Jeremy Grimes (“Grimes”). 

In this action for legal malpractice, the MSJ contends that the action against Jackson Lewis is 
time-barred. 

Brief Factual Background 

Many of the facts in this case are undisputed. The Court’s summary is drawn from those matters 
that are not in dispute.  

In February 2008, Foresight Management Services, LLC (“Foresight”) and Grimes were sued in 
an employment class action brought in federal court by Ronnie Jones and others (“Jones 
Action”). (Plaintiff’s Response to Separate Stmt (“PRSS”) No. 1.) On February 29, 2008, 
Jackson Lewis was appointed defense counsel for both Foresight and Grimes in the Jones 
Action. (PRSS No. 3.) On July 31, 2008, Grimes signed a letter consenting to Jackson Lewis 
representing him and Foresight jointly in the Jones Action. (PRSS Nos. 6-7.)  

On May 8, 2009, the parties to the Jones Action reached a settlement. (PRSS No. 8.) Grimes 
signed the settlement both as an individual on behalf of himself, and as the President of 
Foresight. (Id.) The settlement was approved by order dated February 1, 2010; the February 1, 
2010 order also dismissed the Jones Action with prejudice and retained jurisdiction for the 
federal district court to supervise and administer the settlement, and to interpret and enforce the 
settlement agreement. (PRSS Nos. 9-10.) 

At some point (there is some dispute about precisely when, but not about the fact that Foresight 
defaulted), Foresight defaulted on its obligations to make payments under the settlement 
agreement in the Jones Action. (PRSS No. 15.) On June 7, 2010, plaintiffs’ counsel in the Jones 
Action propounded discovery on Grimes for the purpose of determining his ability to pay under 
the settlement agreement. Jackson Lewis forwarded that discovery to Grimes on June 11, 2010. 
(PRSS No. 16.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/15/17 

 
 

- 4 - 

Jackson Lewis substituted out as counsel for Grimes and Foresight by order dated June 21, 
2010. (PRSS No. 14.) 

Plaintiffs’ counsel propounded additional discovery directed at Grimes’s ability to make 
payments under the settlement agreement on August 15, 2014. (PRSS No. 18.) 

Grimes contends that he did not realize he was potentially liable under the settlement 
agreement until the August 2014 discovery was propounded. (PRSS No. 19.) The instant 
lawsuit, for legal malpractice, was filed on February 6, 2015. (PRSS No. 20.) Generally 
speaking, Grimes alleges that Jackson Lewis was negligent in simultaneously representing both 
Grimes and Foresight in the Jones Action, because there was an actual conflict of interest 
between the two, and further, that Jackson Lewis did not adequately inform Grimes of the 
conflict or of his rights vis-à-vis Foresight. (PRSS Nos. 21-22.) Finally, Grimes alleges that 
Jackson Lewis did not properly advise him of his obligations under the settlement agreement in 
the Jones Action. (PRSS No. 23.) 

Legal Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(2) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(2) provides, in relevant part: 

A cause of action has no merit if … [a] defendant establishes an affirmative 
defense to that cause of action. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto. 

CCP § 340.6(a) states the relevant limitations period for this action. It says: 

An action against an attorney for a wrongful act or omission, other than for actual 
fraud, arising in the performance of professional services shall be commenced 
within one year after the plaintiff discovers, or through the use of reasonable 
diligence should have discovered, the facts constituting the wrongful act or 
omission, or four years from the date of the wrongful act or omission, whichever 
occurs first … in no event shall the time for commencement of legal action 
exceed four years except that the period shall be tolled during the time that any 
of the following exist: 

(1) The plaintiff has not sustained actual injury. 

(2) The attorney continues to represent the plaintiff regarding the 
specific subject matter in which the alleged wrongful act or 
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omission occurred. 

Thus, the MSJ calls upon the Court to determine if the undisputed material facts compel the 
conclusion that this action is time-barred. The Court notes that the resolution of statute of 
limitations issues is normally a question of fact. Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 
1112. However, if the uncontradicted facts are susceptible of only one legitimate inference, 
summary judgment is proper. Id. 

Analysis 

Section 340.6(a) provides two alternatives for computing the limitations period on a legal 
malpractice action and fixing the latest possible date that a malpractice action can be timely 
filed. To be timely, this action needed to be filed by the earlier of these two alternatives. The 
Court considers them both below. 

Four Years From Date of Wrongful Act 

The parties agree that the Jones Action was settled and dismissed no later than February 1, 
2010, the date the federal district court entered an order to that effect. The parties further agree 
that Jackson Lewis was no longer counsel for Grimes as of June 21, 2010.  

Jackson Lewis contends that all of the alleged wrongful conduct occurred at or before the time 
the Jones Action was settled. If that is correct, absent tolling, this action needed to have been 
filed on or before February 1, 2014.  

Grimes disputes that all of the purportedly wrongful conduct occurred at or before the time the 
Jones Action was settled, saying that Jackson Lewis continued to represent him until June 
2010. The parties agree that Jackson Lewis continued to represent Grimes in the Jones Action 
until June 21, 2010.  So either the limitations started running on February 1, 2010 and was tolled 
on account of the continued representation, or Jackson Lewis engaged in addition wrongful 
conduct through June 21, 2010. Either way, the Court considers that under the four year period 
provided by § 340.6(a)(2), the limitations period expired on June 21, 2014, absent further tolling. 

One Year From Discovery of Wrongful Conduct 

Grimes contends that he did not discover Jackson Lewis’s wrongful conduct until he was served 
with discovery concerning his ability to satisfy the settlement agreement in August 2014. 
However, § 340.6(a) is clear that the relevant date for limitations purposes is either the 
discovery date or four years from the wrongful conduct, whichever occurs first.  

Accordingly, even if the Court agreed that Grimes did not discover Jackson Lewis’s purported 
wrongful conduct until August 2014, it would be irrelevant.  

The parties appear to agree that Jackson Lewis’s alleged wrongful conduct occurred, at the 
latest, on June 21, 2010, when it substituted out as Grimes’s lawyer. (See PRSS Nos. 14, 24.) 
Four years from that date is June 21, 2014. June 21, 2014 (four years from the allegedly 
wrongful conduct) is earlier than August 2015 (one year from Grimes’s purported discovery of 
the wrongful conduct). Section 340.6(a) specifically provides “in no event shall the time for 
commencement of legal action exceed four years [unless tolling applies].” 

Grimes provides no evidence that would suggest that Jackson Lewis engaged in any wrongful 
act after June 21, 2010, the date they substituted out as his lawyers. Grimes does not argue as 
much, either. The only question remaining is whether – and for how long – the limitations period 
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ought to be tolled from June 21, 2014. 

Tolling 

Grimes appears to contend that the four-year period began to run on June 21, 2010. Jackson 
Lewis concedes that the limitations period should have been tolled to June 21, 2014, to account 
for the fact that Jackson Lewis continued to represent Grimes until June 21, 2010. In either 
case, however, Grimes did not file this lawsuit until February 6, 2015. Accordingly, for the Court 
to find this action timely filed, there would need to be a reason to conclude that some form of 
tolling applies to extend the limitations period from June 21, 2014 to February 6, 2015. 

Grimes takes the position that he did not suffer “actual injury” until August 2014, at which time 
he was forced to retain separate counsel to respond to the discovery propounded by the 
plaintiffs in the Jones Action. The Court disagrees. There are many cases that hold that a 
judgment is “actual injury” under circumstances similar to these. 

For example, in Foxborough v. Van Atta (1994) 26 Cal.App.4th 217, the First District Court of 
Appeal said: 

Thus, when malpractice results in the loss of a right, remedy, or interest, or in the 
imposition of a liability, there has been actual injury regardless of whether future 
events may affect the permanency of the injury or the amount of monetary 
damages eventually incurred. 

Id. at p. 227 (emphasis supplied). 

Further, our Supreme Court has said that “a client sustains actual injury when, as a result of the 
attorney’s negligence, a judgment is entered against the client.” Laird v. Blacker (1992) 2 
Cal.4th 606, 614 (citation and quotation marks omitted). Laird went on: “we hold that under 
section 340.6, the statute of limitations commences on entry of adverse judgment or final order 
of dismissal.” Id. at p. 615.  

Finally, the Court finds Turley v. Wooldridge (1991) 230 Cal.App.3d 586 particularly persuasive. 
In Turley, the plaintiff, Turley, alleged that she entered into a spousal support agreement only as 
a result of the malpractice of her attorney, Wooldridge. The terms of that spousal support 
agreement later were incorporated into the court’s judgment on that matter. More than four 
years after the entry of that judgment, Turley sued Wooldridge, alleging malpractice.  

The Court had occasion to consider when the limitations period commenced regarding negligent 
advice leading a client to enter into a settlement agreement. The Fifth District Court of Appeal 
concluded that actual injury was sustained when the spousal support agreement was 
incorporated into the judgment of dissolution. Id. at pp. 593-594. The Turley Court affirmed the 
trial court’s grant of summary judgment on statute of limitations grounds. 

Here, the alleged malpractice resulted in the imposition of a liability – Grimes’s becoming 
obligated under the settlement agreement approved in the Jones Action. Further, like in Turley, 
Grimes entered into an agreement (the settlement agreement) that later was incorporated into a 
judgment (the federal district court’s dismissal of the Jones Action pursuant to settlement). And 
like Turley, Grimes did not bring this action until more than four years after that judgment. 

The Court concludes that Grimes sustained actual injury no later than February 1, 2010, the 
date on which the settlement agreement signed by Grimes was incorporated into the judgment 
that was entered in the Jones Action, resulting in that case being dismissed. The Court finds 
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that the limitations period should be tolled to account for Jackson Lewis’s continued 
representation of Grimes until June 21, 2010. As a result, this action, to be timely, needed to 
have been filed on or before June 23, 2014 – four years later. (June 21, 2014 was a Saturday; 
the limitations period was extended to Monday, June 23, 2014 by operation of law. See, e.g. 
CCP § 12a.) It was not filed until February 2015. It is time-barred under CCP § 340.6.  

The MSJ is granted. Jackson Lewis shall prepare a judgment separate from the order on the 
MSJ. 

Evidentiary Matters 

Both Grimes and Jackson Lewis failed to follow Cal. Rule of Court 3.1354 in presenting to the 
Court their written objections to evidence. The Court declines to consider the improperly-made 
objections. As a result, all of the objections are overruled and the Court has considered all of the 
evidence submitted with the moving and opposition papers in ruling on the MSJ. 

  

 3.  TIME:  9:00   CASE#: MSC16-00078 
CASE NAME: BIGORNIA VS. BAYVIEW LOAN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BIGORNIA FILED 
BY BAYVIEW LOAN SERVICING, LLC, 
* TENTATIVE RULING: * 
 
 Continued by the Court to June 22 at 9:00 a.m. 
 
The Case Management Conference set for 6/21/17 is continued to 6/22/17. 

  

 4.  TIME:  9:00   CASE#: MSC16-00264 
CASE NAME: CALLAHAN VS NORTOM CORPORATION 
HEARING ON MOTION TO/FOR LEAVE TO FILE A FIRST AMENDED COMPLAINT 
FILED BY DON K CALLAHAN, DUANE CALLAHAN 
* TENTATIVE RULING: * 
 
Plaintiffs Don and Duane Callahan’s motion for leave to file a first amended complaint is 

granted. The proposed first amended complaint shall be filed and served by June 22, 2017.  

“Motions for leave to amend are directed to the sound discretion of the judge:  ‘The court 

may, in furtherance of justice, and on any terms as may be proper, allow a party to amend any 

pleading…  .’ (Code Civ. Proc., § 473, subd. (a)(1).) However, the court's discretion will usually 

be exercised liberally to permit amendment of the pleadings. [Citations.] ‘Leave to amend should 

be denied only where the facts are not in dispute, and the nature of the plaintiff's claim is clear, 

but under substantive law, no liability exists and no amendment would change the result.’ 

[Citation.]” (Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.) Generally, 

leave to amend is granted unless the opposing party has shown it will be prejudiced by the 

amendment. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761.) 
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Defendant makes several arguments on why leave to amend should be denied. These 

arguments either fail on the merits or are matters that should be raised (if at all) in later 

proceedings.  

Prejudice 

Defendant argues that they will be prejudiced by this amendment because the proposed 

new causes of action are unmeritorious, are based on actions that the Plaintiffs consented to by 

a stipulation and will cause Defendant prejudice by having to defend the claims. The first two 

arguments are not prejudice arguments, but are just a rehashing other arguments made in the 

opposition. Those arguments are addressed below. The only real prejudice argument made by 

Defendant is that it will be prejudiced by having to defend these new claims. This is not the type 

of prejudice that would allow this Court to deny the motion for leave to amend. (See, e.g. 

Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.) Therefore, the Court finds that 

Defendant has not shown it will be prejudiced by the proposed first amended complaint (“FAC”).  

Judicial Admissions  

Leave to amend can also be denied where the proposed amended pleading is a “sham”. 

(Vallejo Development Co. v. Beck Development Co. (1994) 24 Cal.App.4th 929, 946). This 

sham argument applies when the proposed pleading contradicts or removes problematic 

allegations from an earlier pleading. (Ibid.) Here, Defendant argues that the FAC contradicts the 

original complaint because the FAC seeks monetary damages and removes the allegations that 

“[t]he Callahans have no adequate remedy at law… as it would be impossible for the Callahans 

to determine the precise amount of damage that it will suffer…” (Orig. Compl. ¶41.) Defendant 

argues that this a judicial admission.  

Factual allegations in a complaint are judicial admissions that constitute concessions as 

to the truth of the facts alleged. (Foxborough v. Van Atta (1994) 26 Cal.App.4th 217, 222, fn. 3.) 

Here, the allegations that the Plaintiffs have no adequate remedy at law are not factual 

allegations, but a legal theory. In addition, to the extent the allegation can be characterized a 

factual one, all it states is that damages will be difficult to determine. The allegation does not 

state that Plaintiffs will suffer no damages. Therefore, the Court finds that removing the 

allegations in paragraph 41 of the original complaint does not make the proposed FAC a sham 

pleading and Defendant’s argument fails.   

Merits of the proposed new causes of action 

Defendant makes several arguments that are related to the merits of the proposed FAC.  

Generally, the Court does not review the merits of proposed pleadings. However, there are 

times when a court can properly deny leave to amend where the proposed amendment fails to 

state facts sufficient to constitute a valid cause of action. That rule is most appropriate “in cases 

in which the insufficiency of the proposed amendment is established by controlling precedent 

and where the insufficiency could not be cured by further appropriate amendment.” (Cal. 
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Casualty Gen. Ins. Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-281 (disapproved on 

other grounds in Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 Cal.4th 390).) 

Where “the legal sufficiency of the proposed [claim or defense] is a novel question almost 

certain to be tested in an appellate court, the preferable practice would be to permit the 

amendment and allow the parties to test its legal sufficiency by demurrer, motion for judgment 

on the pleadings or other appropriate proceedings.” (Cal. Casualty Gen. Ins. Co., supra, 173 

Cal.App.3d at 281; see also Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 

1048.) 

Defendant argues that Plaintiffs consented to the relocation and realignment of their 

driveway and therefore cannot sue for damages related to that work. Defendant’s argument is 

based on the parties stipulation which was completed on August 29, 2016 and filed with this 

Court on September 5, 2016. The language of the stipulation does not clearly provide support 

for Defendant’s position. This is not one of those situations where the insufficiency in the 

proposed pleading, if any, is established by controlling precedent and could not be cured by 

further amendment. Therefore, the Court will not deny leave to amend because of the parties’ 

stipulation. This argument may be re-raised by the Defendant in a demurrer or other appropriate 

motion.  

In addition, Defendant’s other arguments regarding the merits of the new claims will not 

be addressed by this motion and instead can be raised by the Defendant though a demurrer or 

motion practice.  

California Rules of Court 

Although Plaintiffs’ moving papers did not comply with California Rules of Court, Rule 

3.1324, Plaintiffs remedied this in their reply papers. In addition, Defendant was able to respond 

to this motion on the merits. Therefore, the Court will not deny the motion for failure to comply 

with Rule 3.1324. However, the parties should take steps to ensure compliance with all 

applicable California Rules of Court in the future.  

 

  

 5.  TIME:  9:00   CASE#: MSC16-00264 
CASE NAME: CALLAHAN VS NORTOM CORPORATION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Appear. 
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 6.  TIME:  9:00   CASE#: MSC16-00478 
CASE NAME: NICOLE MERRITT VS. DANIEL OHRM 
DEFAULT HEARING ON DANIEL OHRMAN 
* TENTATIVE RULING: * 
 
 Vacated. See line #28. 

  

 7.  TIME:  9:00   CASE#: MSC16-00638 
CASE NAME: ORBISON VS. CITY OF HERCULES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 8.  TIME:  9:00   CASE#: MSC16-00963 
CASE NAME: NORTH MAIN TOW VS AAA NCNU CAR 
HEARING ON MOTION TO/FOR ENTRYOF PROTECTIVE ORDER FILED BY 
AMERICAN AUTOMOBILE ASSOCIATION OF NORTHERN 
* TENTATIVE RULING: * 
 
Defendant’s Motion for Entry of Protective Order is GRANTED. The proposed order attached to 
the moving papers is legally justified and narrowly crafted so as not to materially prejudice 
Plaintiff in conducting discovery or preparing this case for trial. The court also finds that Mr. 
Cruz’s opposition to this proposed protective order is without substantial justification and that he 
failed to meaningfully meet and confer to resolve this dispute. He is ordered to pay the 
requested sanctions in the amount of $6,156.  

  

 9.  TIME:  9:00   CASE#: MSC16-01698 
CASE NAME: PAYNE VS. ZITTEL 
HEARING ON MOTION TO/FOR ORDER THAT PLTF'S EMPLOYMENT REC BE 
PRODUCED FOR I, FILED BY ADAM A ZITTEL, WARREN A ZITTEL 
* TENTATIVE RULING: * 
 
 Appear. 
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10.  TIME:  9:00   CASE#: MSC16-01774 
CASE NAME: MARTHA ESPINOZA VS. JESUS ESPI 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY MARTHA 
ESPINOZA 
* TENTATIVE RULING: * 
 
 
Appearance required by Martha Espinoza, Jesus Espinoza and their attorneys.  

  

11.  TIME:  9:00   CASE#: MSC16-01851 
CASE NAME: STEWART VS. COUNTY OF CONTRA C 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

12.  TIME:  9:00   CASE#: MSC16-01973 
CASE NAME: BRIONES VS NORTH BAY MILL SUPP 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO FORM 
INTERROGATORIES, FILED BY LOUIE JAMES GARCIA, NORTH BAY STEEL 
* TENTATIVE RULING: * 
 
 Dropped from calendar on 6/13/17. 

  

13.  TIME:  9:00   CASE#: MSC17-00613 
CASE NAME: SMITH VS CITIMORTGAGE 
HEARING ON DEMURRER TO COMPLAINT of SMITH FILED BY CITIMORTGAGE, 
INC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant CitiMortgage, Inc. 
(“Defendant” or “CitiMortgage”). The Demurrer relates to the Complaint filed by Plaintiff 
Raymond Smith (“Plaintiff” or “Smith”). The Complaint pleads causes of action for (1) breach of 
contract; (2) negligence; and (3) violation of Bus. & Prof. Code § 17200 et seq. 

Request for Judicial Notice 

Defendant Requests Judicial Notice of the fact that no Trustee’s Deed Upon Sale has been 
recorded against the subject property, several Contra Costa County Recorder documents, and 
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pleadings and orders from Case Nos. C15-01934 and C16-01333. Plaintiff does not object to 
this Request. The Request for Judicial Notice (“RJN”) is granted. Evid. Code §§ 452, 453. 

Analysis 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Factual Background and Procedural History 

This is an unlawful foreclosure case. Plaintiff previously sued Defendant for (1) violation of 
Homeowners Bill of Rights; (2) negligence; (3) wrongful foreclosure; and (4) violation of Bus. 
and Prof. Code § 17200 et seq. in Case No. C15-01934. RJN Ex. E. A demurrer to that 
Complaint was sustained with leave to amend for all but the negligence and wrongful 
foreclosure causes of action. RJN Ex. F. Plaintiff dismissed that case without prejudice and filed 
another complaint against Defendants in Case No. C16-01333. Plaintiff alleged claims for 
(1) violation of Civil Code § 2923.6; (2) negligence; (3) violation of Bus. and Prof. Code § 17200 
et seq.; and (4) accounting. RJN Ex. G. Subsequent to filing that Complaint, Plaintiff entered into 
settlement discussions with Defendant. Complaint at ¶ 18. Plaintiff and Defendant entered into a 
Settlement Agreement on August 24, 2016. Complaint at ¶ 20. Pursuant to that agreement, 
Defendant offered, and Plaintiff agreed to accept, a Trial Period Plan (TPP) under the Home 
Affordable Modification Program. Complaint Ex. A at (2)(B). The TPP required an initial payment 
of $3,051.00 by 9/1/16 to accept the offer, and two subsequent payments of $3,051.00 to 
successfully complete the TPP. Complaint Ex. A at Ex. C. Plaintiff made these three payments. 
Complaint at ¶¶ 22, 23, 24. 

Plaintiff was then offered a Home Affordable Modification. This first Permanent Loan 
Modification Agreement offered an interest rate of 3.625% and a final balloon payment of 
$416,905.25 at the end of the 40-year fixed term. Complaint at ¶ 26. Plaintiff was then offered a 
second Home Affordable Modification. That second Permanent Loan Modification Agreement 
offered an interest rate of 3% and a final balloon payment of $405,008.59 at the end of the 40-
year fixed term. Complaint at ¶ 27. Plaintiff revised this second Home Affordable Modification 
with a 3% interest rate for a 40-year fixed term and no final balloon payment. Complaint at ¶ 28. 
He signed and returned this edited Loan Modification Agreement to Defendant. Complaint at 
¶ 29. 

Analysis 

Breach of Contract 
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“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821. 

Plaintiffs’ breach of contract claim is premised on his allegation that the Settlement Agreement 
provided for a 3% fixed rate for 40 years and that neither Home Affordable Modification he was 
offered included those terms. Complaint at ¶ 30. 

The Court has carefully reviewed the Settlement Agreement. It states “[Defendant] has offered, 
and Smith has agreed to accept, a Trial Period Plan under the Home Affordable Modification 
Program (HAMP) in the form attached hereto as Exhibit C.” Complaint Ex. A at (2)(B). Exhibit C 
to the Settlement Agreement reads that three Trial Period Plan payments of $3,051.00 must be 
received by Defendant under the schedule provided and that “[a]fter you make all trial period 
payments in a timely manner and submit all required documents, your mortgage will be 
permanently modified as described herein.” Complaint at Ex. A at Ex. C. Neither the Settlement 
Agreement nor the Trial Period Plan provide for a permanent loan modification with an interest 
rate of 3% with a 40-year fixed term. In fact, Plaintiff acknowledges in his Opposition that “there 
is absolutely no mention of any interest rate or other detailed terms in the Settlement 
Agreement.” Opp. at 4-5. Neither of these agreements can form the basis for a breach of 
contract claim for failure to provide Plaintiff with those specific terms. 

In support of his allegations, Plaintiff relies primarily on an email from counsel for Defendant in 
Case No. C16-01333 which reads in part “rate 3% fixed for 480 months.” Defendants argue that 
the parol evidence rule precludes consideration of this extrinsic evidence to interpret the 
Settlement Agreement, citing Cerritos Valley Bank v. Stirling (2000) 81 Cal.App.4th 1108, 1115-
16 (“Cerritos”). Plaintiff argues that the Settlement Agreement is “ambiguous” and as a 
consequence, the parol evidence agreement is inapplicable. 

Defendants also argue that this term cannot be read into the Settlement Agreement because the 
Agreement itself has an integration clause at 3(J) which provides that: 

Agreement contains the entire understanding and agreement between the 
Parties hereto with respect to the matters referred to herein. No other 
representations, covenants, undertakings or other prior or contemporaneous 
agreements, oral or written, respecting such matters which are not specifically 
incorporated herein, shall be deemed in any way to exist or bind any of the 
Parties hereto. The parties hereto acknowledge that each party has not executed 
this Agreement in reliance on any such promise, representation or warranty. 

“Courts will not adopt a strained or absurd interpretation in order to create an ambiguity where 
none exists.” Reserve Ins. Co. v. Pisciotta (1982) 30 Cal.3d 800, 807. In construing a contract, 
the court’s function is to ascertain and declare what, in terms of substance, is contained in that 
contract, and not to insert what has been omitted. Jensen v. Traders & General Ins. Co. (1959) 
52 Cal.2d 786, 790-91. Courts will not add a term about which a contract is silent. Moss Dev. 
Co. v. Geary (1974) 41 Cal.App.3d 1, 9. 

The Court declines to add these terms into the Settlement Agreement. As a consequence, 
Plaintiff has failed to allege facts sufficient to state a cause of action for breach of contract. 

The Demurrer to the first cause of action is sustained, with leave to amend. 
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Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

Defendant argues that the economic loss rule precludes Plaintiff’s negligence cause of action. 
The economic loss rule generally bars tort claims for contract breaches. Plaintiff fails to address 
this argument in Opposition and instead argues that his claim is viable under the doctrine of 
negligence per se. However, negligence per se is an evidentiary doctrine codified at Evid. Code 
§ 669. It creates a presumption of negligence if four elements are established: (1) the defendant 
violated a statute, ordinance, or regulation of a public entity; (2) the violation proximately caused 
death or injury to person or property; (3) the death or injury resulted from an occurrence the 
nature of which the statute, ordinance, or regulation was designed to prevent; and (4) the 
person suffering the death or the injury to his person or property was one of the class of persons 
for whose protection the statute, ordinance, or regulation was adopted. Spates v. Dameron 
Hospital Assn. (2003) 114 Cal.App.4th 208, 218. Plaintiff has not alleged a violation of an 
underlying statute; the doctrine of negligence per se does not apply. And with respect to the 
economic loss rule, Plaintiff has failed to allege any conduct that is independent from the 
promises the parties made in contract. As a consequence, Plaintiff has failed to allege facts 
sufficient to state a cause of action for negligence. 

The Demurrer to the second cause of action is sustained, with leave to amend. 

Violations of Business and Professions Code § 17200 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 
17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is Defendant’s alleged breach of the Settlement 
Agreement. However, Plaintiff’s Complaint is bereft of allegations which would demonstrate 
economic injury and causation. In the absence of allegations that they incurred a “personal, 
individualized loss of money or property in any nontrivial amount” (Kwikset, 51 Cal.4th at 325), 
that were caused by Defendants’ allegedly unfair and fraudulent conduct, Plaintiff has failed to 
allege facts sufficient to state a cause of action for violation of 17200. 

The Demurrer to the third cause of action is sustained, with leave to amend. 
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14.  TIME:  9:00   CASE#: MSC17-00703 
CASE NAME: DOE VS SAINT MARY'S COLLEGE OF 
HEARING ON MOTION TO/FOR STAY ACTION PENDING RESOLUTION OF 
VERIFIED FILED BY JOHN DOE 
* TENTATIVE RULING: * 
 
 Vacated. Stipulation and Order filed May 19, 2017.  

  

15.  TIME:  9:00   CASE#: MSL15-02024 
CASE NAME: HAYDER VS YOUNG; ET AL 
HEARING ON MOTION TO/FOR SET AISE JUDGMENT FILED BY JASMINE YOUNG 
* TENTATIVE RULING: * 
 
 Appear. 

  

16.  TIME:  9:00   CASE#: MSL16-01695 
CASE NAME: PORTFOLIO VS. STALLWORTH 
HEARING ON MOTION TO/FOR FOR ORDER THAT MATTERS IN REQ FOR 
ADMISSIONS FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 Appear. 

  

17.  TIME:  9:00   CASE#: MSL16-02184 
CASE NAME: LINDA FULLERTON VS. CHAWMEIN H 
HEARING ON MOTION TO/FOR RELIEF FROM DISMISSAL, ORDER, OR OTHER 
FILED BY LINDA FULLERTON 
* TENTATIVE RULING: * 
 
 Granted. OSC re: Status of Default Judgment set for August 18, 2017 at 8:30 AM in Dept. 33.  
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18.  TIME:  9:00   CASE#: MSL16-03784 
CASE NAME: MARICOPA MEADOWS VS JOHNSON 
HEARING ON MOTION TO/FOR ATTNY'S FEES AND COST FILED BY MARICOPA 
MEADOWS HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
 Vacated per fax of counsel. 

  

19.  TIME:  9:00   CASE#: MSL16-04504 
CASE NAME: BARCLAYS VS. LUCIDO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
 Appear. 

  

20.  TIME:  9:00   CASE#: MSL16-04504 
CASE NAME: BARCLAYS VS. LUCIDO 
CASE MANAGEMENT CONFERENCE (COLLECTIONS) 
* TENTATIVE RULING: * 
 
 Appear. 

  

21.  TIME:  9:00   CASE#: MSL17-00345 
CASE NAME: ADVANCED PUBLISHING INC VS PRI 
HEARING ON MOTION TO/FOR SET ASIDE ENTRY OF DEFAULT FILED BY 
PRIVATE CAPITAL INVESTMENTS INC, DAMON BOWERS 
* TENTATIVE RULING: * 
 
 Granted. CMC set for August 18, 2017 at 8:30 in Dept. 33.  
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22.  TIME:  9:00   CASE#: MSN16-2353 
CASE NAME: IN RE: 119 CATALINE AVENUE, AN 
HEARING ON PETITION TO/FOR UNRESOLVED CLAIMS OF SURPLUS PROCEEDS 
FILED BY PLM LOAN MANAGEMENT SERVICES, INC 
* TENTATIVE RULING: * 
 
 Appear. 

  

23.  TIME:  9:00   CASE#: MSN17-0534 
CASE NAME: ROWJANI VS KUMAR 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION ( FILED BY 
AZIZ ROWJANI, DR. GULSHAN PANJWANI) 
* TENTATIVE RULING: * 
 
Granted. The question of whether costs or fees shall be awarded is left to the arbitrator to 
determine.  

  

24.  TIME:  9:00   CASE#: MSN17-0623 
CASE NAME: IN RE: L.L. 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT FILED BY PATRICK, LLC 
* TENTATIVE RULING: * 
 
 Appear with Mr. Lucky. 

  

25.  TIME:  9:00   CASE#: MSN17-0681 
CASE NAME: FRIENDS OF PINE MEADOW VS. CIT 
HEARING ON MOTION TO/FOR QUASH PERSONAL SVC OF SUMMONS FILED BY 
DENOVA HOMES, INC, CIVIC MARTINEZ, LLC 
* TENTATIVE RULING: * 
 
 Continued by the court to June 29, 2017 at 9:00 a.m.  
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26.  TIME: 10:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS DEBENEDETTI 
SPECIAL SET HEARING ON: DISCOVERY ISSUED SET BY JUDGE AUSTIN PER 
EX PARTE 
* TENTATIVE RULING: * 
 
Appear. 

ADD ON 

27.  TIME:  9:00   CASE#: MSC14-02354 
CASE NAME: GOROS VS. KINDRED HEALTHCARE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARE CENTER OF ROSSMOOR, KINDRED HEALTHCARE OPERATING, 
* TENTATIVE RULING: * 
 
The Court has been occupied with trial and has not had an opportunity to review this matter. It 
is, therefore, continued by the Court to June 22, 2017, at 9:00 a.m. The Court reiterates what it 
wrote in advance of the June 8 hearing.  
 
The Court has not received opposition to the motion for summary judgment. However, a review 
of the history of this matter shows that the motion for summary judgment has been continued at 
the request of the parties several times. In light of that history and the apparently ongoing 
discovery, the Court is left to wonder whether the parties inadvertently neglected to advise the 
Court of an additional requested continuance. 
 
If the parties wish to have this motion continued to a date in July or early August, the Court is 
amenable to that. The parties must file a stipulation and proposed order to that effect on or 
before June 16, 2017, with a courtesy copy delivered to Chambers before 5:00 p.m. on June 16, 
2017. If the Court does not receive a stipulation and proposed order by that time, the motion will 
be heard and decided on June 22, 2017. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/15/17 

 
 

- 19 - 

ADD ON 

28.  TIME:  9:05   CASE#: MSC16-00478 
CASE NAME: NICOLE MERRITT vs. OHRM 
MOTION TO SET ASIDE DEFAULT 
* TENTATIVE RULING: * 
 
Defendant’s Motion to Set Aside Default is GRANTED. No opposition. CMC set for August 18, 
2017 at 8:30 AM in Dept. 33.   

 


